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16.1

Policy-making in the Buropean Union (EU) works
in many different ways. There is no single ‘Union
method’ today that we can neatly identify and con-
trast with other forms of policy-making, either within
or between countries. According to the policy area
concerned, the EU has different powers, the BU insti-
tutions follow different procedures, and the outcome
ranges from the harmonization of national laws to the
financing of student exchanges. The key question is
how far the member states have chosen to limit their
own autonomy in policy-making in order to benefit
from collective action, and to delegate powers to com-
mon bodies to help make the system work. At one
end of the spectrum, member states have agreed to
act as the EU or not at all. At the other end, the EU
only supports or coordinates what member states do.
This chapter compares.the. different kinds of policy-
making in the BU in this light. How far have the EU
member states agreed in each case to limit their own
powers: and discretion? How do the EU institutions
and member states work together in the different pol-
icy areas according to the kind of competence that the
EU has been given?

Introduction

16.2 EU competences and modes
of governance

The Treaty on the Functioning of the European Union
(TFEU) lists the categories of EU competences—that
is, the powers that have been given to the BEU-—and
indicates the policy areas in which these apply:(see
Table 16:1).. In the: case of ‘exclusive’ competénces;
autonomous action has been renounced completely
and irreversibly: member states act together ot not
at all. Member states catinot conclude bilateral trade
agreements with a nonEU country, for éxample, even
if there is no agreement in place' between the BU and
that country. When decisions are taken o tiionetary
policy for the euro area, moreover, it is the independ-
ent Buropean Central Bank that decides.

By contrast, where competence: is:‘shared’, mem-
ber states agree that the EU may act to help achieve
common-objectives. This action may take-the form
of supranational law; including harmonization of na-

in terms of subsidiarity (the principle th
should only act where this is necessary, eithe;

of the nature of the issue or because the obje

be better achieved at the level of the EU thy
member states) and must be negotiated am
EU institutions before they affect the freed

of the member states. For example, differen
policies in transport continued to operate un
mon measures were taken at EU level. While '
states are required to stand back so long as ¢
acting, moreover, they would recover their
of action- were the EU to cease exercisihg'
tence. The treaty states that this principle; kn
‘pre-emption’ does not apply; however, in the ar
research, technological development, space; de
ment cooperation, and" humanitarian assistan
these policy areas. the fact that the EU is actin
not prevent member states from doing so. Thes
are often referred to as ‘parallel competences’

In the case of ‘supporting, coordinating, an
plementary’ competences, the EU only pr
finance ot ‘incentive measures’ to support what
ber states do. In these cases, member states reta
legislative competence, and the harmonization of
tional laws and regulations is explicitly exclude
example; the BU cannot adopt measures that
oblige member states.to shape their national cult
policy in any particular way: ’

Finally, ‘policy coordination’ means that the
provides the arrangements by which member s
coordinate their national policies around commo
jectives and guidelines; for example, in employ'
policy.

The operation of the common:foreign and §
rity policy is 1nd1cated separately in the TE

" Chapter 19).

Starting: with the BU’s formal: competence:
notprevent us from looking at how things wor

~other terfms. In the fitst place, it should:be botr

mind that, in this‘untidy BU system; the same |
dures and even the same instruments can be us
quite different purposes.

EU laws have different’ degrees of precision
one extreme, a law may create a rule that is dir
applicable (it comes into force in all member s
without any-action on the part of member staft
aniform (it must be applied in the same way
member states), and exhaustive (it covers all pos

tional laws and regulations. However, BU decisions
to act are not automatic; they have to be. justified

aspects of the matter concerned). For example; an
regulation may explicitly lay down ‘identical rul
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U competences category

Definition

Areas of application

ive competences
. binding acts.

ed competences

not exercising its competence.

pporting, coordinating,
supplementary member states’ competences.
mpetences

regulations is excluded.

olicy coordination

Only the EU may legislate and adopt legally ~ ©

Member states shall exercise their
competence to the extent that the Union s«

* Member states may exercise their .
competences even if the EU is acting. .

The Union may act without superseding o

Harmonization of national laws and

customs union

* common commercial policy

*  competition (for internal market)

* monetary policy (euro area)

» protection of marine biological resources
* international agreements

» internal market

social policy

*  economic, social, and territorial cohesion
agriculture and fisheries

environment

e consumer protection

*  transport

= trans-European networks

°  energy

= area of freedom, security, and justice

= common safety concerns in public health
* research ®

* technological development *

*  space*

¢ development policy *

* humanitarian aid *

protection and improvement of human health
* industry

> culture

*  tourism

» education, vocational training, youth, and sport
*  civil protection

= administrative cooperation

°  economic policy

= employment policy

* some sodcial policy

say, determining the characteristics of EU fishing
ssels in order to “unify conditions’ for fishing under
¢ Common Fisheries Policy. However, EU law may
0 take the form of a framework law, typically in
¢ form of a directive, which allows some diversity
the national measures that are adopted to ensure
e effectiveness of the specific results that are legally
Inding. Harmonization is often limited to ‘essential
quirements’ of health and safety with which man-
acturers must comply by adhering to some recog-
ed standard, while other product characteristics are
bject to mutunal recognition of national norms.

Some instruments that we refer to as ‘laws’
(because it is a legal requirement to put them into ef-
fect) do not create specific duties that can be enforced
by courts. A regulation may serve as the legal basis
for EU financing of common programmes in areas
in which the EU does not have the power to harmo-
nize member states’ laws or regulations (for example
the “Erasmus+ regulation in the area of education).
Or it may shape a general legislative framework for
other methods, such as policy coordination, that
do not employ legally binding instruments for their
operation.
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There have been multiple proposals for classifying
EU policy-making in terms of different modes of gov-
ernance. Wallace and Reh (2020) identify five “policy
modes’: the classical Community method, the EU regu-
latory mode, the EU distributional mode, policy coor-
dination, and intensive transgovernmentalism. Others
categorize different modes as being hierarchical as com-
pared to comprising bargaining or learning; as having
different levels of discretion and obligation; or as reflect-
ing different combinations of binding or non-binding
legal instruments with rigid or flexible implementation
(see Treib et al., 2007). It is not always possible to make
simple distinctions between "hard law’, defined as legal
obligations that can be enforced by courts, and “soft

law’, in the sense of measures such as guidelines that ‘

are purely indicative. It may now be more appropri-
ate to think of a matrix with different combinations of
hardness and softness with respect to the two dimen-
sions of ‘obligation’ and ‘enforcement’ (Terpan, 2015).
This chapter will use many of these concepts to de-
scribe policy-making in the different spheres.

= The EU only has powers that have been given 1oiit by the

member: states.

= The EU'S powers vary greatly: at one exffeme, only
the EU can act; at the other; the EU only supports or
-coordinates what member states do.

« - The different forms of EU policy-making canalso be
analysed in terms of the. modes of governance that are
irvolved.

16.3 The policy cycle and EU law

The ‘policy cycle’ is a useful framework for under-
standing how EU law-making works. Five stages are
often identified in a typical public policy cycle (see
Figure 16.1 and Box 16.1).

o agenda-setting: identifying a problem and agreeing
to do something to-address it;

s policy formularion: defining the problem and its
drivers, assessing options and elaborating specific
proposals;

e decision: adopting the final decision;
»_implementation: putting the decision into effect;

e evaluation: reviewing actual outcomes and
identifying possible modifications, which may

Figure 16.1 The policy cycle

/% Agenda-

Evaluation setting

Implementation

%\h Policy

decision

be the finial stage and/ or the beginning of a n
cycle.

The centrepiece of the agenda-setting process
it comes to legislation is the Commission Wor
gramme (CWP). The Commission has the last
in deciding whether or not to present a proposal.
ever, its programme is based on prior consultatio
the other institutions, as well as on the political
ties of the Commission itself. Since the 2016 Interir
tutional Agreement on Better Law-Making (ITAB
agreement involving the European Parliament (I
the Council, and the Commission, the annual ¢yc
as follows: first, the Commission Presiderit gives
State of the Union speech in the EP in mid-Septen
and presents to the President of the EP and the Co
cil Presidency a Letter of Intent for the following ys
Next, the CWP is presented in the EP in late Octo
The three institutions then agree on a Joint Decl
tion of legislative priorities for the following year.
Policy formulation, in the context of EU law, ma
refers to the elaboration of proposals for legisla
acts. This is almost always in the hands of the E
pean Commission as part of that institution’s ‘righ
initiative’.
Decision in this context means the adoption of bas
rules affecting a particular policy area. Theseare
islative acts’ adopted on the basis of treaty articlest
the Council and the EP, usually acting jointly und
the ‘ordinary legislative procedure’. Legislative ac
may take the form of regulations that are directly 2
plicable in all member states following publicatio
directives that have to be transposed by a deadlin
into national laws and regulations; or decisions th
are used for individual purposes and for specific cast
Implementation of EU. policies has to be seen:on |
least) two.levels and: involves several: forms of int
action between the European Commission and




5 states. National authorities are primarily re-
¢ for doing what is necessary to make things
ough practical implementation in terms of
s, surveillance, and enforcement, as well as by
{ the transposition of EU directives into na-
laws where appropriate. The task of the Com-
n is to assist member states and stakeholders. It
s alast resort that the Commission will initiate
ement proceedings before the Court of Justice,
acludes thata member state is not applying or en-
; legal obligations, for example by failing to notify
s incorporating directives into national law, or
osing directives incompletely or incorrectly. That
U policies often require “uniform conditions’ of
ation. across the EU in order to be effective: for
le; they may require BU-wide marketing author-
s for food additives; financing decisions for EU
rch programmes; or common data-reporting for-
for accidents in the offshore oil and gas industry.
h cases, the Commission is empowered in an in-
ual legislative act to adopt binding decisions which
the basic rules laid down in the legislative act
is therefore often referred to as the ‘basic act’).
he Lisbon Treaty came into force, these decisions
Commission are known as ‘implementing acts’.
e acts also take the form of regulations, directives,
ccisions. The Commission must first consult the
aber states in what are known as ‘comitology com-
ees’. These committees (around 320 active in early
021) are created by the ‘BU legislator’ (that is, the insti-
ns that adopt an EU legislative act, which usually
ns the Parliament and Council acting jointly, and
etimes only the Council) in the basic act and are
ed by the Commission. Implementing acts have
mpact on the basic act itself, unlike ‘delegated acts’
Box 16.2; see also Chapter 10).
he importance of the evaluation of EU policies has
en increasingly recognized across the BU institu-
s and has acquired ever greater importance in the
mission’s Better Regulation agenda, which seeks
ensure that new initjatives are prepared on the basis
the best evidence available and with ample stake-
Ider consultation, and that existing rules are re-
wed to check whether they are still “fit for purpose’.
: te 2017, the Commission could indeed assert that
approach . . . is based on the “evaluate first prin-
le”, Before revising legislation or introducing new
islation the Commission has made a commitment
evaluate what already exists to identify the potential
simplification and cost reduction’ (European Com-
ssion, 2017b: 8).
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¢ There are five stages in a typical policy cycle.

= Agenda-setting; policy formulation, and decision involve
the proposal, elaboration, and adoption of legislation.

= . Implementation and evaluation entail putting the
legislation into ‘effect as well as assessing it.

16.4 Legislative procedures

This section explains how ‘legislative acts” are adopted
in the EU

16.4.1 The Commission’s proposal

The first stage in the adoption of legislative acts is the
elaboration of a proposal by the European Commis-
sion. Stakeholder consultation is carried out in various
ways, including through Commission expert groups,
public online consultations, and targeted stakeholder
meetings. These feed into the impact assessment that
must be carried out in most cases. The Commission
has to explain why there is a problem that requires an
intervention; why this is a problem that the EU should
address, as compared to member states or interna-
tional bodies (subsidiarity); what objectives the Com-
mission hopes to achieve; which options are available
to pursue those objectives, in terms of both forms of
action and policy mixes; the impact that those options
can be expected to have, particularly in economic,
social, and environmental terms; how those options
compare and which option is recommended; and how
monitoring and evaluation is to be assured. The final
version of the proposal is adopted by the College of
Commissioners after a final round of interservice con-
sultation (see also Chapter 10).

16.4.2 Examination of the proposal in
Council and Parliament

The second stage in the adoption of a legislative act
is the examination of the proposal in parallel within
each of the EU’s two co-legislators: the EU Council
and the European Parliament.

Inside the Council, files are dealt with in one of the
150 or so Working Parties. Working Parties are mostly
chaired by the rotating presidency of thé Council
(see Chapter 11), and bring together representatives
of the member states (usually the attachés posted in
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Brussels and specialists who come in from the home
governments as required) for technical discussion of
the proposal. The Commission is represented by the
lead department responsible for the file. The Working
Party reports to the respective part of the Commit-
tee of Permanent Representatives (Coreper), which is
made up of the top national officials based in Brussels;
who prepare Council decisions:

Inside  the: European Parliament, one of the 20
standing committees is usually recognizedas the ‘com-
mittee responsible” for the file. Other committees may

be invited to give an opinion on the text. Committees

may also be ‘associated’, which means they should
agree-on'a division of labour over different-parts of
the proposalthat come under their respective compe-
tences. In'some cases; committees act jointly. Within
the committee; the file is'given to-one of the politi-
cal groups (each committee is composed of members
from’ each political group in the same proportions ‘as
the whole, each set of group members being led by a
Coordinator) (see Chapter 12). That group nominates
the rapporteur (the MEP responsible for the commit-
tee Report) for that file: The other groups nominate
shadow rapporteurs.

16.4.3 Other aétc;rs '

All'legislative initiatives must be submitted to the na-
tional parliaments at the same time-as to the Coun-
cil and the EP for ‘subsidiarity control’. Within eight
weeks a national chamber may send a ‘reasoned opin-
ion’ to the Commission if it believes the proposal does
not respect the ' principle of “subsidiarity—=in“other
words, they consider that this matter does not need to
be dealt with at BU level. If one third of the total votes
(two per country) are against the initiative, a ‘yellow
card” of warning is held to have been issued, and the
Commission must review its proposal.

The two Advisory Bodies, the European Economic
and-.Social Committee ((EESC) and- the -Buropean
Committee of the Regions.(CoR); are. also usually
consulted, though their opinions are not binding,

1644 Decision by the iegisiatér

The way in which decisions are taken depends on
which kind of legislative procedure is specified in the
treaty ‘article that is being used as the legal ‘basis. In
most cases the treaty now states that the ‘ordinary

legislative procedure’, under which the cg

the EP have to'agree, should be used. This ﬁro
was first introduced by the Maastricht Treaty
and has now become the dominantmethod for
ing BU legislation. It was followed in 434 of
legislative acts that were published between Ju
and June 2020.

-+'The other‘special legislative pmcedure
out in the treaty. The ‘main procedure of thi
known as ‘the ‘consultation procedure’; refle
way:in: which: legislative decisions ‘were take;
the Community was set up—the original ‘Ce
nity method’. The Council must request; and v
an Opinion from the EP-before acting, but tha
ion is not binding. In most cases, the Council my
by inanimity. This' procedure: is mainly used
areaof tax; and in:a few-other areas-of high sen
such: as family: law: with: cross-border implicat
consular protection of BU citizens ity third coun
In a-very few cases the Council must request t
‘consent’ before it can adopt a legislative ac
procedure; usually required for ratification of i
tional agreements; was used for the EU’s seven
‘multiannual financial framework’ in- 2020 ane
creationof the European Public Prosecutor’s Off
2017.The annual budgetis approved-using an a
specxal legislative procedure.

16.4.5 The ordinary legislative
procedure

The-ordinary legislative procedure can be sun
up through the following twin principles: the Co
acts by qualified majority (see Box 16.3), and the
and the Council have to agree. There are up to
readings of legislation i this procedure; meanin
there are four successive moments at which th
institutions can comie to-an agreement.

First reading agreements’ are reached when
and the Council find a compromise through infor:
negotiations (trilogues) (see ‘Box 16.4) on the b
of the Commission’s' proposal. The ‘mandate o
Council side may be given by Coreperto the (€ :
Presidency or take the form of a General Appro
endorsed by ministers. The Council is normally re
sented by the Chair of Coreper, supported by the
of the Working Party and officials from the Cou
Secretariat. The EP team is under the authority of
relevant Commiittee Chair, who may be represen




ogues: how compromises are reached
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EP Amendments (first read-
ing)

Council's General Comments

Approach doc. 17004/13

AMD 65
Article 3—para 6

6. The Commission shall evaluate
the national policy frameworks,
especially in terms of their
efficacy for the achievement of
the national targets referred to
in paragraph 1, and ensure that
there is coherence at Union level,
it shall forward to the European
Parliament the report on the
evaluation on the national policy
frameworks within one year
from receipt of the national
policy frameworks.

& national policy
rks and ensure

o the European

evaluation on the

/ policy frameworks
one year. from the
on of the national
rameworks.

Presidency compromise proposal

acceptable to EP:

6. The Commission shall

assist Member States in the
reporting on the national

policy frameworks by means of
guidelines referred to in Article
10(3), assess their coherence
at EU level and assist Member
States in the cooperation
process set out in paragraph 2.

6. The Commission shall
assist Member States
through the reporting on the
national policy frameworks
with a view to assess their
coherence and in the
cooperation process set out
in paragraph 2.

nd of the Councit on the deployment of alternative fuels infrast
of 25 February 2014

Report from General Secretariat of the Council to Permanent Representatives Committee (Part 1), Proposal for a Directive of the European

ructure, Preparation for the third informal trilogue. Coundil document

014 Directive on the Deployment of Alternative
ructure (European Parhament and Council, 201 4a)
s the way in which the EUS ordmary legislative
re operates relating the steps involved in the actual
of pohcy-makmg 1o the stages in the classic policy cycle,
e soes round the whole cycle from problem definition in
rough adoption of the directive in 20 14 and assessment.
: !ementation. to evaluationin 2019 and arevision

e bstacle, however, has been 1dentxf ed as low

sumer confi denyce inthe distance range of ‘sreen vehicles' as

well as inthe ava;labzhty and techmcai compatibifity. of recharging
Facilities. The result is a ‘chicken-and-egg’ problem: alternative .
fuelinfrastructure is not built as there is an insufficient number
of vehicles and vessels: the mantfactur ng'indu'stry does not
‘produce themat competitive prices as there is insufficient
consumer demand: and consumers in consequence do not..
purchase them' (European Commission, 2013). How could EY
action help to break this deadlock? ~

Agenda settmg

In line. with the Europe 2020 strategy for JObS and smart,
sustainable, and inclusive growth adopted by the European :
Coungil, the Commission in March 20| presented anew
White ‘Pap'er’ on Transport. The list of specific initiatives within
that document inclided a sustainable alternative fuéls'stkategy

. comprising the appropnate infrastructure and guidelines and -

_ standards for refuelling mfrastructures The Commission had
also subml’cted 4 separate Commumca’uon on clean and energy—
'efﬁc;ent vehxdes These plans were general!y endorsed inEY

(contmued)
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Council Conclusions and a Resolution of the Furopean
Parfiament:

Policy formulation

Within the Commission the process was led by DG MOVE
(Transport and Mobllrty) -which chaired an inter-service group
together with the Commission’s Secretariat- General Expert
Groups were consu!ted and online consultation also took place,
The Comimission’s impact assessment identified three r main
policy optiohs alongside the baseline scenario of no change: o
recommendations setting out only basic crnterla and Indlcattve
targetsin all cases: basic criteria plus bmdmg targets for :
electricity and LNG for waterbome transportand indicative
targets for the rest; and basic ycrrtena plus binding targets for all
fuels. The Commission p’referred the third option mainly on the
grounds that only binding targets would provide the kind of
credible commitment that was required for constimers and
producers to change their behaviour: The Commission adopted
its legislative proposal on 24 January-2013. ft would meanthat
each member state would have to adopt a national policy
framework (INPE) through which it would guarantee minimurn
levels of coverage for all fuels by the end of 2020.

National parliaments received the draft and the EU advisory
bodies were consulted.

Pohcy dec:suon ’

Inthe EP the ﬂle was sent to the Committee on Transport and.
Tourism (TRAN) as the commrttee responsible. The .

Committee on Industry, Researchand Energy (ITRE) gavean
opinidn Within TRAN, the file went to'the Eurdpean Peoples

Party (EPP) Group, the centre- “right political group in Parliament.

On 26 November 2013, TRAN voted on the report and on the
dec:snon 1o enter mto negot:ataons ahead of the first reading.

Meanwhtle, in the Council the file went to the Working Party on
Transport, Intermodal Questions and Networks. The Council
Presidency submitted a com'promis'e text toCoreperon27
November 2013, The Counc;! endorsed an amended verston as
a Generai Approach on S December 2013

Four tnlogues as well as techmcal meetings, took place A
provisional agreement was reached on 26 March. Thiswas
confirmed in Coreper and in TRAN, adopted by the EP and the
Council, and signed:on 22 October 2014,

The result was a typncal comprom:se package of trade ﬁ‘s
between dates. figures, review dlatises, and suppo g' o
measures, faahtated by creative draft:ng In the case of
elec‘mcrty, the Commrss;ons proposal was that each member
state would have to assure a specified minimtm number of

recharging poinfs by.the end of 2020, of ywhic,h IO pe
would have to-be publicly accessible. The EP considered i;h
only the publicly accessible recharging points should be &,

#4o.EU law, and also reduced the minimum numbers of thé

points that would be mandatory. The Council preferred o
stipulate 'an‘appropriate number: of recharging pomt in off
words, each member state would décide what was \
and fo extend the deadline to the endof 2030. The final
compromise followed the Coundil in referring to an ‘ap
number’ but the deadline was kept a5 2020, The numbers
included in‘the national plans would be justified by each
member state with regard to the number of electric
estimated (by each member state) to be registered by the
of 2020, s well as in best practices and recommendations
issued by the Cormmission. The level of attainment of thes
targets by the member states would be subject to evaluati
the Commission, which would submit a report on applicat
the directive to the EPand Council by Novernber 2070 If
progress was insufficient, the Cormmission could submit a
proposal to amend the directive, taking into accountthe

‘development of the market in.order to ensure that an add

number: of recharging points accessible to the public woul
put in place in each member state by 2025, In other words,
proposal had been significantly watered down by the Cound
but the d|rect:ve held out the poss;bdn‘cy of a process of revie
and an eventual proposal which was more stringent.

‘ 'Theexcerpt in Table 16.2 from the four-column documen

in the third trilogue llustrates how compromises are drafted
The Commis'sion‘s ambition to exercise influence over the
national plans is strengthened by the EP. while the relictance
a'majority of member states to be subjected to Commission
pressure leads to a rather weak compromise.

Implementation

The Commiission promoted various measures to assist id’the
implementation of the directive. The Commission provided
templates for national plans and a study with-‘'sood practice.
examples’, set up a European Alternative Fuels Observatory,
and created:a Sustainable Transport Forum (STF) With -
representatives of member states, the transport sector, and
Society. Yet the response by the member states was less tha
hoped for: On 8 November 2017 the Commission presente
report. It noted that. ‘greater efforts were requn‘ed and that th
level of ambmon varied significantly.

In additic’m to some' hfringemen't proceedings, the Cemmlss
now presented an Action Plan to assist member states thr
EUfi inancing support and capacrty bulldlng This was part of
new Clean Mobility Package including other measures to
address the infrastructure problem from different angles,

(continue




‘rerments for public procurement of clean
sed new CO; emission performance
W passenger cars and light commercial vehicles

nd back ,'t.o agenda setting ’

assessment of national implementation, the

nch ed a formal evaluation of the directive itself

luding a public consuitation, as well as a survey

through the Sustainable Transport Forum.
October 208, the European Parfiament had

tion calling on the Comm;ss:on 1o accelerate

rective, and an informal meeting of transport
ent m isters under the Austrian Prestdency

nd the leglslatlve polxcy cycle was complete and
d;begun Many of the problem drlvers and

Policy-making in the European Union

possible responses identified in'the 2020 inception impact
assessment were sirnilar to those of 2012, However, the policy
context had changed significantly. Notably, the 2019 regulation
on-CO, emission performance standards obliged carmakersto
reduce the average emissions from new cars and vans, which
meant increasing the share of zero-and low=emission vehicles
according o benchmarks for 2020,2021, and 2025, The effect

‘was to Increase not only the offer of electric vehicles but also

pressure from carmakers for measures to ensure that there
would be adequate mfrastructure to support them, lndudmg

' 'bzndmg targets for member states

In. 2019 the new Commnssron made theissie a leglslatnve
priority within the European Green Deal. The proposed revision
was included in'the dialogue with the EP and the Council in
2020 and formally announced in the Commission Work
Programme for 2021, A Proposal to replace the Directive by a
new Regufation was presented on 4 july 2021,

need tobe up atedin the hght of scxen ificand
dapted to changes In the market ortor new.
erences. General rules may need tobe followed by rules

nt) may choose to empower the Commrssaon o
supplement or amend’ ‘non»essentsal -

th bas:c legislative act. Since the Lisborni Treaty came '

these are known as 'delegated acts’in contrast o the
gacts dlscussed earlier in thls chapter

vere two main reasons for splrttnng the pre- Lleon world

othese two new cate ries. First, where the

ssion is asked to make minor changes to the law,
accountable 1o the actors responsible for adopting

mely the ER and Council, rather thar to the actors

r implementing it, namely the member states.
thlS new procedure would make it possible to recognize
P as a co-legislator exercising oversight of the Cornmission’

‘Commissi'on Lthus draﬁs, consultsand adopts anactand:
0 t‘ﬁes the Parliament and the Council. The latter

fevels of sugar in aby. food over the contmued exemptlon for
cadmium in display and llghtlng applacatlons, and over the
identification of high-! rtskthlrd countrles wnth regard o money
laundenng and terrorlst ﬁnancmg In prrnc;ple, either Parhament
or Council can also canicel the whole procedure and ‘revoke’ the
delegatxon of powers tothe Commtss:on ina partlcular f eld
ThlS had not happened as of early 202l

lntroducmg this new system was not stralghtforward Two main
issues of contention emerged. One concerned ‘delineation’:
whether there was any overlap between delegated and
implementing acts, and any discretion for the EU legislatorln' '
choosing whrch kind of act 10 use i particular cases. The.
Commiss ion argued that there was not, while the Coundil-
thotght there was. After two rulings by the Court of Justice
(Biocides in 2014 and Visa in 2015), the institutions have now
agreed inthe new Common Understanding attached to the
2016 I1ABL that It s the competence of the legislator to decide
whether and to what extent to use delegated or implementing
acts, wrthln the limits of the Treatles In many cases the choice.
wnll be d earl)/ dictated by what the treaty artlcles Sdy, but in
some cases there is roorn for dzscretlon The other issue was
how the Commission would carry out constltations before
adopttng a delegated act The first Common Understandmg only
committed the Commission to ‘carry out appropriate
consultations during its preparatory work, lncludmg at expert
level: Comimission expert grotips canriot exert control over the
Commission and do not vote on drafts, incontrastto '

(continued).
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' comrtology committees: The Coun i
 there were not Sufﬂc:ent guarantees that al member states

, experts would be systemattcally consulted before del egated acts

are adopted that they will have to lmplement or transpose. The
_new Comimon Understandmg c!early states that the -
Commission ‘will consult experts de gnated by each Member
State in the preparatlo of draft delegated acts’ ‘Moreo r

by a Vice-Chair, but the negotiations are led by the
rapporteur, who is accompanied by the shadow rap-
porteurs, and supported by officials from the EP Sec:
retariat, policy advisors from the political groups, and
assistants. The process is supported by a four-column
document at first reading. The first column contains
the Commission’s proposal, the second and third col-
umns normally show the EP and Council’s respective
mandates, while the fourth column is gradually filled
with comments, compromise proposals, and eventu-
ally the complete agreement. The text is voted upon
by the EP as its ‘position’. This is approved by the
Council, and the act can then be adopted and signed.
Around 90 per cent of concluded files end here.

‘Early second readings’ account for most of the
rest of the files that are concluded under the ordinary
legislative procedure. In these cases, the compromise

Comm!sston expert groups that prepar
mtermstrtutxonai agreement on non bxn

- leglslat(on

_member states

is:reached after the Parliament’s first readi
adopted as the Council’s ‘position’ and approve
the Parliament without change.

“Second readings’ mean that the Counc11’s pos
at first reading had not been pre-agreed with P
ment. Subject to time limits of three, extendab
four months, the Parliament may adopt amenc
to the Council’s position that are agreed in adv
and approved by the Council. Between July 2014 a
June 2019, only four out of a total 401 files were
cluded at this stage. ' ~

“Third readings’ represent the last chance to aj
A ‘conciliation commitree’ is convened berw
Council and Parliament delegations with shbrt de
lines to agree on a Joint Text’. This then has t
ranﬁed by the two institutions. There was no ca:
conciliation between July 2014 and June 2020 '




gls'!ati\'/e acts are agreed between representatives of
itutions in informal meetings known as ‘trilogues. The
< suipporting these meetings are not made public
tiations are taking place. This has led to debate asto

is practice satisfies norims of transparency,

7 and accountabllrty especially atfirst reading.

roue that the process is opaque and secretrve Why should
ol other stakeholders not have the right to know what is
nid perhaps be able 16 offer theirinpt as positions

Moreover, it does not seem to bea very ‘parliamentary’ way

ng Whereisthe public deliberation‘and open confrontation
Discussions seemito take place between a small humber. of

behind dosed doors, while the'plenary. does no more than

ify the provisional agreement by a single vote.

contrast; consider that a reasonable balance has now
ound; They arguie that stich meetings represent the only
way to manage negotiations betweena 705-member
ient and 27 member:states; The arrangements have now
Hformalized: Negotiations cannot take place without
andates that can be identified by citizens, and the teams
' untable to their political prmcrpals throughout the
The Council Presidency reports back to the member
es through Coreper after each meeting and the mandate
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may be changed; likewise, the EP team reports back to the
political groups in the comniittee.

The European Ombudsman conducted an inquiry in this respect
in 2016.She emphasized the importance of proactively providing
full information before and after the negotiations, However, she
alsoidentified the need: "t balance the interest in having a
transparent process with the legitimate need to'ensure a
privileged negotiating space. .. It isarguable that the irterest in
well-functioning Trilogue negotiations temporarily ottweighs the
interestin transparency for as long asthe Trilogue negotiations
are ongoing’ (European Ombudsman; 20 16: paras 30,54).

The matter was also dealt with by the Court of Justice of the EU
(General Court) in'its 2018 De Capitani ruling concerning the right
of access to the compromise proposals contained inthe fourth
column of trilogue tables while negotiations were still ongoing. The
Court ruled that there can be'no general presumption of non-
disclosure’in refation to the four-column documents: If someone
requests access to a trilogue table; it will now.usually be granted.
However, the institutions.may refuse access ‘in.duly justified cases.
The Court also recognized the need for ‘a free exchange of views’
in preparatory meetings before compromxse texts are inserted
into the table. The ruling only. concerned access to the documents
drawn up in trilogues (CJEU, 2018 paras 1 12,106),

he basic rules detekmining EU policies take the form of

egxslative acts.

egnsiatave acts are usually adopted jomtly bythe .
uncil-and the European Parfiament on the basis of a
mm:ss;on proposa!

hese leglslatxve acts may. subsequently be adapted by

he Comm[ssmn through 'delegated acts’, or put into

ffect, if umform conditions are requnred by Commussnon
smplementmg acts, '

6.5 Policy coordination and
conomlc governance

The EU's economic and monetary union has developed
on the basis of an unstable combination of different
modes of governance. Monetary policy is an exclusive
competence of the EU for the euro area and decisions
are taken by an independent Buropean Central Bank.
Economic policy, on the other hand, remains a matter

of national legislative competence, even for countries
in the euro area. EU policy-making in matters of ‘eco-
nomic governance’ mainly involves a set of EU frame-
works for shaping national policies, usually referred to as
forms of “policy coordination’ (see Chapter 22).

Since the Maastricht Treaty, the EU member states
have agreed on some common goals and guidelines
in economic policy and submit their programmes and
their performance to review at the EU level. This has
evolved on two dimensions.

One process aims to prevent the negative conse-
quences for growth and stability across the EU that can
be caused by fiscal imbalances such as excessive deficits
and levels of public debt, and macro-economic imbal-
ances such as large current account deficits and housing
bubbles. The first goal has been to-ensure sound public
finances and price stability. This approach is embodied in
the Stability and Growth Pact (SGP), originally adopted
in 1997, which provides a set of rules for the coordina-
tion of national fiscal policies in the EU. Each country
in the euro area must submit a ‘stability programme’.
The others submit a ‘convergence’ programme’. To
prevent -excessive - deficits; the Council may adopt
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recommendations tothe member state concerned,
which are not legally binding. However, member states
are in theory subject to financial penalties if they persist
in failing to put into practice Council decisions adopted
in the ‘corrective’ stage. The SGP was reinforced in
2011 and 2013. For a euro area member state, this has
meant that failure to-control deficits could result in the
imposition of sanctions in the form of a fine of 0.2 per
cent of GDP. Euro area countries also became obliged
to submit their draft budgetary plans for comment by
the Commission. A new procedire was also added to
cover:macroeconomic imbalances; since the origins:of

the global financial crisis of 2007-08 had been more -

than fiscal in nature. Under this Macroeconomic Imbal-
ance Procedure (MIP) member states would be subject
to surveillance using a ‘scoreboard’ of indicators con-
cerning possible internal imbalances (including private
indebtedness and housing markets) as well as external
imbalances. Buro area countries would be subject to
possible sanctions here as well:

The other dimension of ecoriomic policy coordina-
tion aimed to achieve more positive restilts through
cooperation, peer review, and mutual learning. The
Europe 2020 strategy was adopted by the European

Council in 2010: It defined BU targets concerning em-

ployment, research and development, climate change
and energy, education, and poverty and social exclusion.
This'was explicitly referred to as a ‘reference framework’
against: which member states set their own national
targets. Bach: country ‘submits a ‘national reform pro-
gramme’ every year: '

The two dimensions were brought together'in an an-
nualcycle knownas the ‘European Semester:

The roles of  the: EU- institutions;: the: instruments
used; sand: the :modalities of  obligationand: enforce:
ment; are quite different from those:in the policy cycle
described above. The leading role in policy coordination
is:that of the Council, exercising its policy-making and
coordinating functions as laid down in-the treaties.The
Commission:is the main actor responsible for-analysis,
coordination; and assessment.. The policy coordination
cyclestartsinn Novemnber. The AnnualSustainable Growth
Survey outlines what the Commission sees as the most
pressing economicand social priorities; on'which the EU
and its member states need to focus their attention; The
Alert Mechanism Report identifies member states that
require In-Depth Reviews to assess whether they are aft
fected by macroeconomicimbalanices and areinneed of
policy action. At the same time, the Commissiot gives
its comments on the Draft: Budgetary Plans submitted
by each etiro area member state. Member states submit

their plans and programmies for assessment
mission and by committees in the Council f
The Commission submits its own recomme
the basis for-the Council’s final recbmmeﬁd'
Council adopts Country-Specific Recomfrienda
dressed to each member state each year and
measures: to: enforce: its- recommendations. Th
pean Council must endorse first the priorities i
and then the draft recommendations in June,

This has been an area of experimentation in
ernance; combining elements of hard and so
2020, however, the accumulation of threads
nual cycle, and the multiplicity of rules and 1
had produced a process that was highly compl'
questionable effectiveness.

The supposedly ‘hard’ elements of the SGP ha
to seem inappropriate and to lack credibility.
and 2016 the Commission:showed flexibility fo
(and Italy), provoking comments that the Com
looked as though it was treating big countries
ently from small countries. In July 2016, the
concluded that Spain and Portugal had failed to
fective action to correct their excessive deficit
therefore subject to sanctions. Yet the Com
proposed dropping the fines. ,

The “soft’ parts, on the other hand, were s
largely ineffectual. In-2012-19, the proportion of
ommendations on which member states mad
some progress declined from 71 per centin 2012
per centin 2019, and the share with ‘full/substant
gress’ gradually decreased from 11 per cent in 2
about 1 per cent in 2019 (Angerer et al., 2020: 5).

In February 2020, the Commission opened a
of economic governance, although this was ove
by the COVID-19 pandemic. :Moreover, outside
European Semester as such; the Commission had
already been introducing new governance strat
to- achieve EU goals:in-particular sectors where
is limited EU competence and disagreement amo

as a distinct ‘harder soft’ miode of - governance (HS
(Schicenefeld and Knodt, 2020). In'the ¢ase of thi
ergy Union, this resulted-in'the 2018 /Governance
lation’, designed:"to help. ensure that the Union me
its- energy - policy -goals; while fully respecting M
ber States’ freedom' to determine. their energy
(Buropean Parliament and Councily 2018; recital
The EU's goals; and-its commiitrments under the
Agreement; were included as binding targets, Howe
depending on the specific legal bases, some na
targets ‘would be. binding (greenhouse. gas emissi




s and renewable energy) and others would not
fficiency, energy security, internal energy mar-
earch). For these ‘soft” targets, various hardening’
were included. Drafts of the National Energy
limate Plans (NECPs) would be made public in
o jficrease peer pressure and the involvement of
ety The regulation obliges member states to
t6 account Commission recommendations and
es opportunities for ‘blaming and shaming’. Man-
templates and Commission review would exert
ure through concrete implementation practices
t et al., 2020).

cond; various new steps of a broader nature had
already been taken to increase the incentives and
Lres for member states to shape their national poli-
o BU policy objectives, and to implement national
s in line with BU recommendations. This has not
concerned resources, with stronger links between
EU budget and the European Semester, as well as
ncreasingly important role for cohesion policy. It has
relied on the direct involvement of the Commission
isting implementation on the ground through the
ctural reform support programme set up in 2017.

¢ BU’s Recovery plan will see a deepening of these
roaches. The BU’s Recovery and Resilience Facility
eases the incentives for national reforms, through
onditional offer of €312.5 billion in grants and €360
illion in loans. National plans must align with EU pri-
rities (for examiple, at least 37 per cent of projects must
pport the Green Transition and 20 per cent the Digital
ansformation) as well as address country-specific chal-
nges in line with the recommendations made in the
uropean Semester.

'This, together with the momentous agreement in
20 to engage in collective borrowing, may represent a
tical juncture in the evolution of Buropean economic
vernance, and the ways in which the BU tries to pur-
e European goals through national policies.

* - In some areas EUU member states retain legislative
_ competence but agree to coordinate their national poficies.

EU member states are committed to respecting common

objectives and guidelines in their economic policies to

ensure sound finances, and to promote growth and jobs.
There is an annual cycle known as the European Sernester

in which the plans and performance of member states
are subject to review and recommendations-at EU level,
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16.6 Policy-making in external
relations

Since the coming into force of the Lisbon Treaty, the
EU’s various forms of external relations, which range
from trade and development cooperation to foreign and
security policy;, are all considered to fall under the um-
brella of “external action’, and as such are obliged to re-
spect the same basic objectives and values. Several steps
have been taken to improve coherence and corsistency
between external relations policies, such as the introduc-
tion of the figure of a High Representative for Foreign
Affairs and Security Policy who is now also a Vice-Pres-
ident in the Commission (hence the common abbrevia-
tion ‘'HR/VP’) as well as head of the Buropean External
Action Service (EEAS). However, there continue to be
important differences in the institutional roles, proce-
dures, and instruments.

External action encompasses some areas of BU
exclusive competence, notably trade and interna-
tional agreements, and other areas of shared com-
petence that are managed under EU law and often
through legislative procedures set out in the Treaty
on the Functioning of the European Union (TFEU)
(see Chapter 17). Where the EU has exclusive compe-
tence, the Commission represents the EU on the basis
of negotiating directives from the Council, but it is the
Council that will conclude agreements on behalf of
the EU. The Commission is also responsible for the
practical management of international development
cooperation and humanitarian aid. The Parliament
has co-decision powers over framework decisions on
trade policy and is to be kept informed about the state
of negotiations in international agreements. It must
also now give its ‘consent” to the Council before agree-
ments are concluded (see Box 16.5), as well as exer-
cising indirect influence by virtue of its role as joint
budget authority on development cooperation. In
both trade and development policy the EP can play an
important role in the EU’s external relations, even if
its formal powers appear more limited.

External action also covers the common foreign and
security policy (CFSP), including the common security
and defence policy. This area is based in the provisions of
the Treaty on European Unjon (TEU) and does not op-
erate through legislative acts. The main actors in these
policy areas are the Buropean Council, which- defines
the EU’s ‘strategic interests and objectives’; the Coun-
cil, which takes the decisions necessary for defining and
implementing the CFSP on that basis; and the High Rep-
resentative. CFSP business is managed in the Council by
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, ovember 20 | 7.a Polmcal Dsalogue and
Ag ement (PDCA) prov:ssonally came into effect between the
hapters on poh’aca!

- trade. This docUrment was 2 turaing point. From 1996 until
201 6 EU Cuba reiations hact been l!mrted by a common

economic reforms in late 201 [ aimed at encouraging private |

the Political and Security Committee (PSC): The PSC s
chaired by-a representative of the High Representative,
as is:the Committee on the Civilian Aspects of: Crisis
Managerient and around-half of the Council Working
Parties dealing with external relations. ,
‘The Council adopts decisions by unanimity-under
the /CFSP. that are binding on the member states.

Meanwhlie 16 EU member states had signed b»tater '
statements, agreements, or memoranda of understandm
Cuba (and by 2017 that fisure humbered 20).

no agrz'cultur'al geographical indications.

However, they cannot be enforced by the EU As
sult, measures may be adopted in two parallel
CFSP and EU. For example, in May 2016, the C
cil adopted a ‘Decision (CFSP)’ concerning restric
measures against North Korea, based on a pro
from the High Representatlve under the TEU. ]
decision is updated by Council implementing acts




’ for example, an entry was added to the list
ps and entities subject to restrictive measures
UN Security Council resolution. The annex to
Decision was consequently amended in fune

ornal action combines those areas in which the EU has
tence and in which the Commission represents the
11 the Common Foreign and Security Policy (CFSP).

are o legislative acts in CFSP
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2020 by a ‘Council Implementing Decision (CFSPY". To
ensure that the measures can be directly enforced, the
same list was also adopted simultaneously in a parallel
‘Council Implementing Regulation (EUY'.

« The Council adopts the basic decisions in CFSP and the
leading role is played by the High Representattve and the
European External Action Service.

Conclusion

s expanded both its scope of action and its mem-
ip, the EU has come to use a variety of methods
cy-making. The original ‘Community method’
on a hierarchical mode of governance. Member
chose to limit the exercise of their sovereign rights
der to achieve certain common objectives, mainly
with market integration. In some cases, such as
they would act together or not at all. In most cases
agreed eventually also to pool sovereignty through
ed majority voting in the Council. They accepted
some enforceable common rules were necessary
e sake of credibility and legal certainty; and that
should in principle be uniformly applied. And the
ber states saw that it would make it easier to man-
he process over time if they were to delegate pow-
f agenda-setting and control to two supranational
s, the European Commission and the Court of Jus-
The Buropean Parliament played a secondary role
erest aggregation and policy legitimation. Other
s of cooperation emerged among the same mem-
ates, notably in foreign policy and internal security,
ese were kept outside the Community as such.
€ Maastricht Treaty brought these more inter-
rnmental forms of cooperation, as well as deeper
ms of supranational policy-making, together
der the umbrella of the new Union.
n the internal market and related policies, there
een more pooling of sovereignty and a deepen-
of the role of EU institutions, resulting in what
may think of as a ‘Community method 2.0°. Qual-
ed majority voting in the Council has become the
Ule in most areas, and the Buropean Parliament has
tquired equal powers in most legislative procedures.
Around this core, policy-making has developed in
Pposing directions. On the one hand, there have been

moves towards a reinforcement of policy-making at
Union level. Monetary policy for the euro area is in
the hands of an independent European Central Bank.
Some EU agencies and supervisory authorities have
also been given stronger powers in decision-making.
On the other hand, most of the post-Maastricht inno-
vations have neither followed the hierarchical mode
of governance nor reinforced Union capacities for
policy management. Economic policy remains a mat-
ter of national competence, subject to loose coordina-
tion under the Buropean Semester. Likewise, foreign
and security policy remains a matter of deep coop-
eration between national governments with no direct
enforceability of CFSP measures.

This diversity may be seen as necessary in order to
assure the stability of the European integration pro-
cess. A hard core of uniform commitments around
a common project (the ‘internal market plus’), pro-
tected by a strong legal and institutional system, can
hold things together. Around this, controlled flexibil-
ity in methods and in participation may be desirable in
order to manage the pressures that arise when some
member states face political or constitutional obsta-
cles to joining new common arrangements.

Even this approach has come under strain,
however, as the EU has faced successive crises. Ac-
ceptance of a hard and uniform core has been chal-
lenged not only by Brexit but by the deep splits that
have emerged in the enlarged EU over key aspects
of the internal market, as well as by the search for
common responses to the migration crisis. Brexit
may foster some fresh interest among the 27 to re-
inforce integration, and the changing international
environment may also push the BU in the direc-
tion of deeper common approaches to key issues
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such as climate change and security. Although ini- seemed to promise a net positive impac
tial responses to the COVID-19 pandemic seemed - silience’ of ‘EU governance: Yet the pu
to show an alarmingly low level of both agree-  across the EU remains mixed and troyp)
ment between EU governments and solidarity be- . ever they are, the next steps in EU polic
tween EU peoples, by early 2021 the Recovery Plan - will not come easily.
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